
State of South Dakota
NINETY-FIRST SESSION

LEGISLATIVE ASSEMBLY, 2016

 481X0474
SENATE BILL  NO.  158

Introduced by: Senators Solano, Bradford, Brown, Buhl O'Donnell, Cammack, Haverly,
Heinert, Holien, Hunhoff (Bernie), Otten (Ernie), Parsley, Rampelberg,
Sutton, Tieszen, and Vehle and Representatives Johns, Bartling, and Craig

FOR AN ACT ENTITLED, An Act to revise provisions related to restitution in cases involving1

juveniles and to declare an emergency.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 26-8C-7 be amended to read:4

26-8C-7. If a child has been adjudicated as a delinquent child, the court shall enter a decree5

of disposition according to the least restrictive alternative available in keeping with the best6

interests of the child. The decree shall contain one or more of the following:7

(1) The court may require the child to pay restitution, as defined in subdivision 23A-28-8

2(4) and under conditions set by the court, if payment can be enforced without9

serious hardship or injustice to the child;10

(2) The court may impose a fine not to exceed one thousand dollars;11

(2)(3) The court may place the child on probation under the supervision of a court services12

officer or another designated individual pursuant to § 26-8C-14;13

(3)(4) The court may require a child as a condition of probation to participate in a14
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supervised community service program, if the child is not deprived of the schooling1

that is appropriate for the child's age, needs, and specific rehabilitative goals. The2

supervised community service program shall be of a constructive nature designed to3

promote rehabilitation, appropriate to the age level and physical ability of the child,4

and shall be combined with counseling by the court services officer or other guidance5

personnel. The supervised community service program assignment shall be made for6

a period of time consistent with the child's best interests, but for not more than ninety7

days;8

(4)(5) The court may place the child at the Human Services Center for examination and9

treatment;10

(5)(6) The court may place the child in a detention facility for not more than ninety days,11

which may be in addition to any period of temporary custody;12

(6)(7) The court may place the child in an alternative educational program;13

(7)(8) The court may order the suspension or revocation of the child's right to apply for a14

driving privilege, suspend or revoke an existing driving privilege, or restrict the15

privilege in such manner as it sees fit, including requiring that financial responsibility16

be proved and maintained;17

(8)(9) The court may assess or charge costs and fees permitted by §§ 16-2-41, 23-3-52,18

23A-27-26, 23A-28B-42, and 23A-27-27 against the child, parent, guardian,19

custodian, or other party responsible for the child; or20

(9)(10) The court may only commit a child to the Department of Corrections if the21

judge finds that:22

(a) No viable alternative exists;23

(b) The Department of Corrections is the least restrictive alternative; and24
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(c) The child is currently adjudicated delinquent for an offense eligible for1

transfer proceedings pursuant to § 26-11-3.1; the child is currently adjudicated2

delinquent for a crime of violence pursuant to subdivision 22-1-2(9), sex3

offense pursuant to § 22-24B-1, felony sexual registry offense pursuant to4

chapter 22-24B, or burglary in the second degree pursuant to § 22-32-3; or the5

court finds from evidence presented at the dispositional hearing or from the6

pre-dispositional report that the youth presents a significant risk of physical7

harm to another person.8

Any finding made pursuant to this section shall be made in the written decree.9

Section 2. That § 26-7A-128 be amended to read:10

26-7A-128. If the state's attorney elects to proceed on the complaint pursuant to subdivision11

26-7A-10(3), the child shall be asked for an admission or denial of the alleged violation. If the12

child admits to the violation, the court shall accept the admission and enter a judgment pursuant13

to § 26-7A-129. If the child denies committing the violation, the case may be tried according14

to procedure adopted by the presiding judge of each judicial circuit and approved by the15

Supreme Court, but a jury trial may not be granted.16

If the child fails to appear in court at the time set in the summons or set by subsequent17

postponement, the court may either issue a new summons to appear and set a new date for18

hearing to show cause, or the court may consider that failure to appear constitutes an admission19

to the allegations contained in the complaint and may accordingly enter a judgment for payment.20

If the child fails to comply with the terms of the judgment, the court may either issue a21

summons to appear and show cause, or issue a forfeiture assess against the child's parents or22

guardians for the amount of the citation and any restitution owed pursuant to § 26-7A-129.23

Section 3. That § 26-8D-8 be amended to read:24



- 4 - SB 158

26-8D-8. The oversight council shall consist of the following nineteen twenty members:1

(1) The Governor shall appoint the following six seven members:2

(a) A representative from the Department of Corrections;3

(b) A representative from the Department of Social Services;4

(c) A representative who is a state's attorney;5

(d) A representative from a youth care provider; and6

(e) The secretary of the Department of Tribal Relations;7

(f) Two at large members;8

(2) The Chief Justice shall appoint the following six members:9

(a) A representative who is a criminal defense attorney;10

(b) A representative who is a judge; and11

(c) Four at large members;12

(3) The majority leader of the Senate shall appoint the following three members:13

(a) Two legislative members of the Senate, one from each political party; and14

(b) One at large member;15

(4) The majority leader of the House of Representatives shall appoint the following three16

members:17

(a) Two legislative members of the House of Representatives, one from each18

political party; and19

(b) One member who is a county commissioner; and20

(5) The attorney general shall appoint one member.21

The oversight council shall select a chair and a vice chair.22

Section 4. That § 26-11A-15 be amended to read:23

26-11A-15. If the independent hearing officer finds probable cause that the terms and24
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conditions of aftercare have been violated by committing an act subject to transfer proceedings1

pursuant to § 26-11-3.1, a crime of violence pursuant to subdivision 22-1-2(9), sex offense2

pursuant to § 22-24B-1, felony sexual registry offense pursuant to chapter 22-24B, or burglary3

in the second degree pursuant to § 22-32-3; or that the juvenile presents a significant risk of4

physical harm to another person and has committed a new law violation, an aftercare revocation5

hearing shall be held before a member of the Board of Pardons and Paroles created in § 24-13-16

within thirty days of the temporary detention or shelter hearing. For the purposes of this section,7

a new law violation is defined as delinquent behavior pursuant to § 26-8B-2 26-8C-2, a Class8

1 misdemeanor violation of title 32, or a violation of § 32-23-21. The juvenile, with the consent9

of a parent, guardian, or custodian, has the right to waive this hearing at any time after the10

juvenile is detained and after advisement that waiver of the right to appear before the Board of11

Pardons and Paroles may result in the juvenile being returned to placement.12

If the hearing officer does not find probable cause that the terms and conditions of aftercare13

have been violated by committing an act subject to transfer proceedings pursuant to § 26-11-3.1,14

a crime of violence pursuant to subdivision 22-1-2(9), sex offense pursuant to § 22-24B-1,15

felony sexual registry offense pursuant to chapter 22-24B, or burglary in the second degree16

pursuant to § 22-32-3; or that the juvenile presents a significant and likely risk of physical harm17

to another person and has committed a new law violation, the juvenile shall be returned to18

aftercare or released.19

The member of the board shall set the aftercare revocation hearing and shall give five days20

notice to the juvenile, to the juvenile's parents, guardian, or custodian, and to any other parties21

to the hearing.22

The juvenile and the juvenile's parents, guardian, or custodian, shall be given a written23

statement of the allegations against the juvenile.24
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The juvenile shall have the opportunity to appear in person, present witnesses, or1

documentary evidence in the juvenile's behalf, and cross-examine witnesses unless the member2

of the board makes a written determination that doing so is not in the best interests of the3

juvenile.4

The juvenile may be represented by legal counsel at the hearing.5

Section 5. That § 26-7A-129 be amended to read:6

26-7A-129. If a child is found to be in violation of the complaint, the court shall enter a7

judgment against the child for one or more of the following:8

(1) A fine and court costs not to exceed one hundred dollars;9

(2) Restitution as defined in subdivision 23A-28-2(4) and as determined appropriate by10

the court; or11

(3) Suspension or revocation of the child's driving privilege if the judgment is entered12

on a violation pursuant to subdivision 26-7A-126(3).13

The court may set a hearing to review compliance with the judgment. If a child is unable to14

pay a fine, court costs, or restitution as ordered by the court, any party may request that the court15

order community service in lieu of the monetary judgment. At no time shall a court order a child16

to probation or detention upon entry of a judgment on a cited violation. A judgment on a cited17

violation shall be a confidential matter pursuant to subsection 15-15A-7(p).18

Section 6. That § 26-7A-11 be amended to read:19

26-7A-11. A report of a preliminary investigation involving any apparent child in need of20

supervision or any apparent delinquent child may be referred for informal adjustment or21

informal action pursuant to subdivision 26-7A-10(4) only if:22

(1) The child and the child's parents, guardian, or other custodian were informed of their23

constitutional and legal rights, including being represented by an attorney at every24
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stage of the proceedings if a petition is filed;1

(2) The facts are admitted and establish prima facie jurisdiction; and2

(3) Written consent is obtained from the child's parents, guardian, or custodian and from3

the child if the child is of sufficient age and understanding. Efforts to effect informal4

adjustment or informal action may extend no longer than four months from the date5

of the consent.6

The state's attorney may include in the referral to a court-approved juvenile diversion7

program a requirement that restitution as defined in subdivision 23A-28-2(4) be imposed as a8

condition of the diversion program.9

Section 7. That § 26-8B-6 be amended to read:10

26-8B-6. If a child has been adjudicated as a child in need of supervision, the court shall11

enter a decree of disposition according to the least restrictive alternative available in keeping12

with the best interests of the child. The decree shall contain one or more of the following:13

(1) The court may place the child on probation pursuant to § 26-8B-8 or under protective14

supervision in the custody of one or both parents, guardian, custodian, relative, or15

another suitable person under conditions imposed by the court;16

(2) The court may require as a condition of probation that the child participate in a17

supervised community service program, provided the child is not placed in a18

detention facility and is not deprived of the schooling that is appropriate to the child's19

age, needs, and specific rehabilitative goals. The supervised community service20

program shall be of a constructive nature designed to promote rehabilitation, shall be21

appropriate to the age level and physical ability of the child, and shall be combined22

with counseling by a court services officer or other guidance personnel. The23

supervised community service program assignment shall be made for a period of time24
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consistent with the child's best interests, but may not exceed ninety days;1

(3) If the court finds that the child has violated a valid court order, the court may place2

the child in a detention facility for not more than ninety days, which may be in3

addition to any period of temporary custody, for purposes of disposition if:4

(a) The child is not deprived of the schooling that is appropriate for the child's5

age, needs, and specific rehabilitative goals;6

(b) The child had a due process hearing before the order was issued; and7

(c) A plan of disposition from a court services officer is provided to the court;8

(4) The court may require the child to pay for any damage done to property or for9

medical expenses restitution, as defined in subdivision 23A-28-2(4) and under10

conditions set by the court if payment can be enforced without serious hardship or11

injustice to the child;12

(5) The court may place a child in an alternative educational program;13

(6) The court may order the child to be examined and treated at the Human Services14

Center;15

(7) The court may impose a fine not to exceed five hundred dollars;16

(8) The court may order the suspension or revocation of the child's right to apply for a17

driving privilege, suspend or revoke an existing driving privilege, or restrict the18

privilege in such manner as the court sees fit or as required by § 32-12-52.4,19

including requiring that financial responsibility be proved and maintained;20

(9) The court may assess or charge the same costs and fees as permitted by §§ 16-2-41,21

23-3-52, 23A-27-26, 23A-28B-42, and 23A-27-27 against the child, parent, guardian,22

custodian, or other party responsible for the child; or23

(10) The court may only commit a child to the Department of Corrections if the judge24
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finds that:1

(a) No viable alternatives exist;2

(b) The Department of Corrections is the least restrictive alternative; and3

(c) The court finds from evidence presented at the dispositional hearing or from4

the pre-dispositional report that the youth presents a significant risk of5

physical harm to another person.6

Any finding made pursuant to this section shall be made in the written decree.7

After disposition, but prior to placement in a juvenile correctional facility, a state8

interagency team comprised of representatives from the Department of Human Services, the9

Department of Social Services, the Department of Education, the Department of Corrections,10

and the Unified Judicial System shall make a written finding that placement at a Department of11

Corrections facility is the least restrictive placement commensurate with the best interests of the12

child. Subsequent placement in any other Department of Corrections facility may be authorized13

without an interagency review.14

No adjudicated child in need of supervision may be incarcerated in a detention facility15

except as provided in subdivision (3) or (10) of this section.16

Section 8. Whereas, this Act is necessary for the support of the state government and its17

existing public institutions, an emergency is hereby declared to exist, and this Act shall be in18

full force and effect from and after its passage and approval.19


